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MM IXx::ket No. 98-43

MM IXx::ket No. 94-149

REPLY 'IO OProSITICN 'IO
PEI'rI'ICN FOR REX:X)NSIDERATION

lang Island Multimedia, lilC. ( "LIMM") by its urrlersigrm COl.D'lSel herewith

sul:Jni.ts its reply to the Opposition to Petition for Reconsideration, filed by

Aspen FM, Inc., calipatria Broadcasting Company, lilC, Rancho Palos Verdes

Broadcasters, Inc. and Entravision Holdings, lilC (collectively the "0pp0sin1

Parties") on February 22, 1999, as follows:

1. LIMM argued in its Petition that the "tollin1" provisions recently

adopted by the Comrnission in its Report and Order (Fa:: 98-281) in m IXx::ket No.

98-43 and MM IXx::ket No. 94-149, released NoveriJer 25, 1998, 63 FR 70039

(December 18, 1998), W"ere impennissibly vague and provided too nuch owortunity

for manip.I1ation and unwarranted ablse. LIMM conterned that the tollin1

provisions should be revised to apply only where construction is precluded by

circumstances which are clearly beyond the control of the pennitee and where

the permitee has acted with diligence. LIMM also argued that the retroactive

application of the newly adopted tolling provisions to outstanding pennits

TNOUld urxiuly reward lack of diligence by aexx>rding permitees a longer

construction period than they could have expected under the prior rule and that

such application was impennissibly retroactive under applicable precedent.
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2. '!he Opposing Parties oppose LIMM's Petition on the grounds that

(a) the tolling provisions should be liberalized and (b) that the same

precedent which precludes the retroactive application of the tolling provisions

also precludes the retroactive application of the new rules to outstanding

permits. In suwort of their first argument, the Opposing Parties subnit

anecdotal evidence intended to bolster their claim that the tolling provisions

should be liberalized. Ho'Wever, the evidence presented actually supports

LIMM's position. In each instance the evidence offered by the <>wosing Parties

merely serves to errpw;ize the fact that the tolling provisions have been

disconnected fran the critical touchstone: the permitee's control or lack of

control over the circumstances precluding construction. Although I..JM{ has

insufficient kr1ov.Tledge of the facts of the cases cited by the Opposing Parties

to offer any definitive analysis, it lNOU1.d appear fran the Opposing Parties'

acxxxmt that each of these cases involve circumstances beyond the control of

the permitee, which would have warranted an extension urrler the prior rule,

provided the permitee had acted with diligence.

3. Reduce:i to their essence, the a:r:gunert:s of LIMM and the OWOSing

Parties focus upon different aspects of the same issue. In argui.rxJ that the

tolling provisions are too lax, LIMM's essential concern is that they would

permit tolling under circumstances which are within the permitee's control and,

thus , give rise to manip.l1ation and ahJse and otherwise disserve the plblic

interest. In argui.rxJ that they are too strict, the Opposing Parties contend

that the tolling provisions would fail to awly even to circumstances that

cleary are beyond control their control, unless those circumstances fall

squarely within the limited categories identified by the Commission. 2J Both

parties have valid ooncems am the deficiencies identifioo I:7j each arise fran

1. BY law the Commission is precluded fran canceling a permit where the
failure to construct is due to circumstances beyond the permitee's control and,
thus, the tolling provisions lawfully could not be awlied in the manner
described by the Opposing Parties. see: 47 USC 319(b).
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the same problem: the Commission's failure to assure any meaningful cormection

between the tollinJ provisions and the permitee's control over the

circt.mBtarx::es precluding construction. As such, the tollinJ provisions fail to

protect the interests that were served by the third prong of the fonner "one in

three" rule, i.e., assurinJ that the circt.mBtarx::es precluding construction be

clearly beyorxi the control of the permitee and that the permitee have acted

with diligence in ta:ki.rq all reasonable step:; to reroove the i.nprli.ment.

4. were the Commission to revise the tollinJ provisions to make tollinJ

dependent upon a shc7Ni.ng consistent with the criteria required to be met umer

the old rule, i.e., lack. of control and diligence, the problems identified by

both IJMof and the OpposinJ Parties TNOUld be eliminated. Accordirgly, the

tollinJ provisions should be revised. to awly where: (a) construction is

precluded by circt.mBtarx::es which are dEmonstrated to be clearly beyorxi the

control of the permitee and (b) the permittee can denDnstrate that it has acted

with diligence and taken all reasonable step:; possible to overcome the

5. With~ to the OpposinJ Parties' seoorrl argument, there awears to

be merit to the OpposinJ Parties' contention that any aWlication of the new

rules to out:starrling permits is impermissibly retroactive. FurtherIrore, a

decision by the Commission on reconsideration not to awly the new rules

retroactively to out:starrling permits "AOlld eliminate IJMof's concerns regarding

retroactive aWlication of the new tolling provisions, as well as addressinJ

the legitimate concerns of the OWOSinJ Parties.

6. '!he primary focus of IJMof's Petition, however, is with the newly

adopted tollinJ provisions and the need to assure that they are predicated upon

a showinJ of circt.mBtarx::es beyond the pennitee's control and due diligence on

its part, regardless of whether they are prospectively or retroactively

awlied. In the al:sence of such limitations, the newly adopted tollinJ

provisions cannot be awlied consistent with the p.Jblic interest, whether
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prospectively or retroactively.

Respectfully sutmitted

~
IDNG I~~ IA,~~",.

By:~--- --K.
Its Attorney

P.O. Box 986
Brentwood, TN 37027-0986
(615) 371-9367

March 4, 1999
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CERI'IFICATE OF SERVICE

I, Tim:>thy K. Brady, hereby certify that I have, this.Jd.. day of March,

1999, served a copy of the enclosed Reply to Opposition to Petition for

Reconsideration by First Class mail, postage prepaid upon the following:

Barry A. Friedman, Fsq.
AOOrew S. !!¥Jnan, Fsq.
'Ihonp:;on, Hine & Flony
1920 N street, NW, SUite 800
washington, OC 20036
(CO\msel to Aspen FM{ Inc.,
calipatria Broadcasting <:::onpmy, UC,
Rancho Palos Verdes Broadcasters, Inc.
and Entravision Holdings, u.c)


